
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



140 PATENT AND LATENT AMBIGUITIES 

laws, to administer them faithfully and conscientiously, and ever 
to lend a ■willing ear to every suggestion of possible injustice and 
probable reform. It rests with our profession now to blot out this 
abuse from our statute books, and to make our laws, in this respect, 
equal in justice and policy, as we believe they are inmost respects 
superior, to those of the other civilized nations of the earth. 

B. 
Troy, N. Y.., November, 1865. 



PATENT AND LATENT AMBIGUITIES IN WRITTEN 

INSTRUMENTS. 

An ambiguity is a doubtfulness or uncertainty of signification 
from a word's being susceptible of different meanings. In law 
the term has received a more extensive signification, and relates 
to circumstances extrinsic and beyond the definition of a word. 

Although there is some confusion among the authorities, there 
is nevertheless a broad and plain distinction between patent and 
latent ambiguities in written instruments. 

By the term patent ambiguity, in its broadest sense, may be 
understood an ambiguity appearing on the face of the instrument. 
Its frequent use in this way, in connection with the general 
proposition that a patent ambiguity admits of no explanation by 
matters extrinsic, has occasioned no inconsiderable degree of con- 
fusion, and led Mr. Justice Story to think there must be an inter- 
mediate class of ambiguities, comprising those instances where 
the words are equivocal and yet admit of precise and definite 
application, by resorting to the circumstances under which the in- 
strument was made. As an example, he puts the case of a written 
contract, assigning the party's interest in the freight of a ship ; 
saying parol evidence would be admissible of the circumstances 
attending the transaction, to ascertain whether the word " freight" 
referred to the goods on board the ship or to an interest in 
the earnings of the ship. This, however, falls exactly within 
the general definition of a patent ambiguity. The terms used 
are in themselves of doubtful meaning, and consequently admit 
of more than one interpretation according to the subject matter 
in contemplation of the parties. The ambiguity is not latent 
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in any proper sense. It arises from the known infirmity of 
language, it is inherent in the instrument, appearing on its face, 
and evincing a difficulty at the very moment of its perusal. And 
yet it admits of explanation. The courts of law admit evidence of 
particular usages and customs, in aid of the interpretation of written 
instruments, whenever from the nature of the case a knowledge 
of such usage and customs is necessary to a right understanding 
of the instrument. Parol evidence may also be given to apply the 
written instrument to the subject-matter, when used by particular 
persons and applied to particular subjects. It is perfectly right 
and consistent with fair dealing to give effect to language used in 
a contract as it is understood by those who make use of it. 

Our object, however, is to point out the distinction between 
■patent and latent ambiguities. In order more clearly to mark 
that difference, it will be necessary to note that there are two kinds 
of patent ambiguities, and a correct knowledge of these is essential 
in order to avoid their confusion with latent ambiguities ; which lat- 
ter are of a perfectly distinct kind. Some patent ambiguities allow 
a resort to extrinsic evidence, and others do not, and this latter class 
only seem appropriately to belong to the ambiguitas patens of which 
Lord Bacon writes. An ambiguity is patent in this sense, when 
the mere perusal of the instrument shows plainly that something 
more must be added before the reader can determine which of 
several things is meant by it ; and then the rule is inflexible that 
no evidence to supply the deficiency can be admitted. The ad- 
mission of such evidence in many cases would be, as Lord Bacon 
said, " to make that pass without deed, which the law appointeth 
shall not pass but by deed." In other words, it would be departing 
from the great leading principle which prevails on this subject, 
and allowing oral evidence to come in and ascertain that which 
the writing has left to the widest latitude of conjecture. The 
Master of the Rolls, in the case of Colpoysv. Colpoys, Jacob 451, 
has directly pointed out the fallacy of saying, that a patent am- 
biguity is one which admits of no explanation by extrinsic evidence. 
" When the person or thing is designated," he said, " on the face 
of the instrument, by terms imperfect and equivocal, admitting 
either of no meaning at all by themselves, or of a variety of dif- 
ferent meanings referring tacitly or expressly for the ascertainment 
and completion of the meaning to extrinsic circumstances, it has 
never been considered an objection to the reception of the evi- 
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dence of those circumstances that the ambiguity was patent- 
manifest on the face of the instrument." 

When a legacy is given to a man by his surname, and the Chris- 
tian name is not mentioned, is not that a patent ambiguity ? Yet it 
is decided that evidence is admissible. So where a gift is of the 
testator's stock, that is ambiguous. It has different meanings 
when used by a farmer and a merchant. 

The definition of a patent ambiguity in 2d vol. Stark's Ev. falls 
short of supplying a practical test, by which to determine, a priori, 
whether a given instance of ambiguity apparent on the face of 
the writing is explainable or not by extrinsic evidence. It will not 
do to say, therefore, that a patent ambiguity (meaning thereby 
merely an ambiguity appearing on the face of the instrument) can- 
not be explained by evidence aliunde. Though such remarks are 
frequent in the books. 

A patent ambiguity in a written instrument, which requires that 
something be added in order to make it intelligible, cannot be ex- 
plained by evidence extrinsic, and renders the instrument void. 

But where an expression is used capable of being satisfied in 
more ways than one, there is an ambiguity on the face of the in- 
strument, and extrinsic evidence is admissible ; " for the law is not 
so unreasonable as to deny to the reader of an instrument the same 
light which the writer enjoyed." 

It may happen, and frequently does, that the very evidence in- 
troduced to elucidate an explainable patent ambiguity, shall result 
in bringing to light a latent ambiguity, not before known to exist. 

A latent ambiguity would seem at first view to be easily under- 
stood, and yet a difficulty may arise with respect to that also from 
the loose manner in which the term has sometimes been used. 
Perhaps the clearest definition of this species of ambiguity is 
the one given by Mr. Sugden. " Ambiguitas latent!," he says, " is 
that which seems certain and without ambiguity, for anything 
on the face of the instrument, but there is some collateral matter 
out of the instrument that breeds the ambiguity." And as it is 
raised by extrinsic evidence, it may be fairly dissolved by the 
same means. It is in the nature of a latent ambiguity never to 
appear on the face of the writing, but to lie hidden in the person 
or thing, or subject whereof the writing speaks. The location of 
lands where the boundaries are distinctly pointed out in the deed, 
has been called explaining a latent ambiguity (6 Mass. Rep. 441) ; 
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and this seems right where it turns out that the boundaries are 
obscure. 

A latent ambiguity does not necessarily avoid an instrument, 
and yet it is obvious that in many cases a latent ambiguity may 
turn out as fatal to an instrument as the most hopeless case of a 
patent ambiguity. The extrinsic evidence adduced to explain it 
sometimes proves entirely unsatisfactory and results in leaving 
the matter wholly to conjecture, in which case the instrument can- 
not be enforced. The learning on this subject is voluminous, but 
indigested. The foregoing, gathered mainly from Cowen & Hill's 
notes on Phillips's Evidence points out the several kinds of ambi- 
guities and their effects on written instruments, and may serve a 
good purpose by calling to the subject the attention of the student 
of legal science. 

S. H. 0. 



RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Maine. 
THE STATE v. THOMAS 0. GOOLD. 

It is a reasonable regulation for a railroad corporation to fix rates of fere by a 
tariff posted on their stations, and to allow a uniform discount on these rates to 
those who purchase tickets before entering the cars. 

A passenger, who has thus neglected to purchase a ticket, has no right to claim 
the discount, and if he refuses to pay to the conductor the fare established by the 
tariff, the conductor is justified in compelling him to leave the train at a regular 
station. 

Peters, Attorney- General, for the state. 

P. Barnes, for defendant. 

The respondent was indicted for assault and battery, and a ver- 
dict of guilty was rendered against him. He was a conductor on 
the Grand Trunk Eailway. The company had established certain 
rates of fare, and had published the same by posting them on a 
sheet in their different station-houses. On this sheet was a notice 
that a discount of ten cents from these established rates would be 



